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in proceedings in both the District Court and

Village Justice Courts under the Court System in

Nassau County.

I now serve in rural Upstate New York. There

are differences in the two systems. In my opinion,

they both work. Two different systems serving two

very different populations. Presently there's a

concurrent resolution in the Senate Assembly,

Senate 5827 dated May 14. 2007.

HON. SWEENY: Judge, could you slow down a

little hit? We want to make sure the court

Reporter gets all of this.

HON. CARNEY, I'm sorry. The resolution dated

May 14th, 2007, introduced by Senator DeFrancisco

at the request of the Governor, and committed to

the committee on the Judiciary. Naturally there

was much concern in the Justice Courts regarding

our future and what the role will be, if any, after

your findings are published and after passing any

legislation such as 5827.

There are some items in your report, the

promise of Court restructuring in New York State

from February 2007, I would like to address. While

the report concerns itself primarily with the
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the subject of recent Legislative Hearings." This

is a quote. "While they're controversial, it is

clear that these Courts play an enormous role in

the State. Given this importance, it is our view

that additional time and study is needed before

structural or other reforms can be evaluated."

The controversial comments excluded thank you

for taking this position and taking the additional

time to correctly evaluate this aspect of our Court

System. Pages 2 through 5 of the Report contains a

list of people affiliated with this Commission.

Superior Courts, there's a footnote on Page 211

which states, "We also do not in this report make

recommendations concerning the State's Town and

Village Justice Courts. These Courts, which have

been the subject of recent controversy within the

State, are not State funded and are operationally

distinct from the State Courts supervised by the

Office of Court Administration. We note that three

months ago the O.C.A. published an extensive report

containing an array of administrative reforms of

the Justice Courts, that being the Ashland Justice

Court, November 2006. Those Courts were also
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And I would also like to mention the Judicial

Court Advisory Appendix Page 64. Both groups

comprised mainly of Attorneys from urban or

suburban areas, court affiliations. Rural

non-Attorney Justice Courts seem to be woefully

underrepresented, and I fear it may be too late to

do anything about this, to this inequity. I

emphasize rural non-Attorney Justice Courts since

there are vast differences between suburban Justice

Courts, rural Justice Courts and the clientel of

both.

I'm extending an invitation to all of you to

come witness Court proceedings in my Court as often

as you wish, or volunteer to visit as many other

Courts in the area as you and any other Courts

agree upon.

I remember my own astonishment when I first

observed and participated in a rural Justice

Court. Trust me, it can be a pleasant surprise.

But as with the allegedly controlled Superior

Courts, trying to restructure, nothing is perfect.

Page 8 states that, this is referring to the

Report again, in the last ten years New York

State's Office of Court Administration has
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developed a number of initiatives that ameliorate

inefficiencies of the Court System by way of

administrative fiat. These include the

introduction of a Commercial Division, the

Integrated Domestic Violence Court and Community

Courts which look more holistically as related to

criminal housing and family problems, that can face

litigants in a particular community. Again that

was a quote. These innovations are a tremendous

success, and widespread attention inside and

outside of the State.

Community courts which look more realistically

at the related criminal history and family problems

that can face litigants in a particular community,

your words. And in my opinion a perfect

description of rural Town and Village Justice

Courts. That is what we do, and that is what you

need to preserve. Any shortcomings should be

addressed; and apparently, as we're all aware,

there are shortcomings at all levels of our State

Court structure.

I'm sure you have heard the phrase if it's not

broken, don't fix it. Conversely, if it is broken,

fix it, but you don't need to throw it out. There
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is a place for a rural Town Justice Court in our

Court System, obviously in the rural communities of

our State. Why? Because they work. Just like the

Community Courte that have recently been created,

Justice Courts can address the concerns of the

community, and remedy them in a manner consistent

with community standards, not impose standards more

suited for SoHo, Forest Hills or Albany.

I was quite leery when I was asked to run for

Town Justice. The question I kept asking myself

was, what am I getting myself into. There are

times I still ask that question. This morning I

asked that question. I've seen the District Court

System as it exists today, and I've seen the

Justice court System. If I didn't believe in the

Justice court System, I wouldn't be a part of it

and I wouldn't be here this afternoon.

All I would like to ask is, when yOU're

reviewing everything you have learned from these

Hearings and yOU're in your decision-making

process, is that you consider all participants in

the rural Town and Village Justice Courts. The

Judges are only one of the parties involved in the

overall process. We do the best we can with what
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we are provided with.

I hope this isn't too controversial. You may

also wish to consider a county Public Defender who

sends out a memo to all Courts in the County at the

behest of the Safety Committee of the County

government directing that all future decisions

regarding Assigned Counsel for Defendants

financially unable to afford Counsel will be made

by his office, and not the Court. I'm sure that

you are aware that this practice would violate

Statutes, opinions and Court of Appeals decisions

by the truckload. I have a copy of this memo in my

five page response, if anyone would like to review

them.

Regarding Assigned Counsel, in February of

2004 Chief Judge Judith Kaye announced the

formation of the Commission of the Future of the

Indigent Defendant Services, Criminal Defense

Service across the State, and considered

alternatives, assigning a supervising financial

Assigned Counsel compatible with New York fiscal

realities.

(The Court Reporter is having difficulty hearing and

understanding the speaker.)
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That was a quote.

The Commission delivered an Interim Report to

Chief Judge Kaye on December 1st, 2005, in which it

described a long-term continuing crisis in the

Criminal Defense service in New York State,

concluded that the Indigent Defense System in New

York State is mostly incapable of providing each

Defendant with the effective legal representation

that he or she is guaranteed by the Constitution of

the United States and laws of the State of New

York.

An actual misnomer to call it a system at all;

rather, it is a composite of a multiplicity of

modalities, all of which are sanctioned by the

statutory framework which New York State adopted in

1965 when it enacted 18-B of the County Law.

Unfortunately this framework resulted in a

disparaging, inequitable system of securing

constitutional guarantees to those who can't afford

to obtain Counsel of their own choosing. That was

their description of the Indigent Defense System in

New York, System in New York State, not the Justice

Courts. We weren't labeled as severely

dysfunctional, incapable of providing Justice to
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the people of the State of New York.

You may also want to consider an Assistant

District Attorney who, in response to an inquiry

concerning the scheduling of a Preliminary Hearing

regarding a Felony Complaint, indicated that since

the Defendant was not in jail, he was not entitled

to a Preliminary Hearing. When questioned

regarding the wording contained in the C.P.L.

Section 180.10, which provides for such Hearings,

his reply was, "Yeah, we don't do it that way

around here." That statement came from the

Assistant District Attorney, not a lay Town

Justice.

I bring this to your attention today only to

point out that the Town and Village Justices are

only one part of this whole process. We seem to

take the blame for what occurs in our Courts

whether we have control over it or not.

In closing, I would like to emphasize that the

rural Town and Village Justice Courts do work.

Changes that might make a positive difference are.

Training. D.C.A. is already addressing that. And

closer supervision. That is also being instituted

with Supervising Judges now being designated for
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the Town and Village Courts.

It would certainly be my hope any changes and

adjustments that may be needed to the Action Plan

will adequately address any legitimate concerns

regarding our Courts. If there are concerns with

individual Courts or Justices, they should be

addressed on an individual basis. There is no need

to dissolve the entire System which has worked so

well for so many years.

In making your decision and recommendations

concerning Town and Village Justice Courts, please

do so taking all factors into consideration. If

you're looking for perfection, I don't think you're

going to find it, no matter what level of our Court

structure you look at. I didn't see it mentioned

in the Report. There were some changes made to our

Court System almost 40 years ago. On September

1st, 1967, the Uniform Justice Court Act became

effective, and was considered quite a change at the

time. Some concerns were addressed. The old

Justice of the Peace and the Police Justices were

laid to rest, and the Justice System evolved and

survived. All we ask is, that it be permitted to

survive and evolve for another 40 years. Thank you
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for your time and permitting me to be here today.

HON. WOLFE: Judge Carney, I'd like to address

a couple things. Your early comments with having

concern of having representation for the rural

non-Attorney Judges, we have -- The Commission was

reconstituted to go back and study the Town and

Village Courts. Judge Kaye recognized that part of

the Commission that was missing, really wasn't

probably needed in the first generation of the

Commission while they were studying the State

Courts, but it was very much needed when it went

back to study the Town and Village Courts. We have

Judge Fuller, Judge Farrell, both Town Judges,

although they are Attorneys, and myself, I'm a Town

Justice from the Town of Walworth in Wayne County.

I am a lay Justice. We do have representation on

the Commission from lay Judges.

We also have made it our purpose, in studying

the Town and Village Courts, not to look at

published reports as a be all, end all to how the

Court System exists in the State of New York. We

are traveling around the State. We've made visits

in St. Lawrence, Franklin County, Albany and Greene

County, Erie County, Niagara County, Orleans
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County. We'll be going to several other trips.

All told, we'll visit close to 120 Courts across

the State. We've seen courts from Towns with as

few as 73 citizens in the entire Town to some of

the biggest Courts in the State. So we are

visiting, we are getting first-hand knowledge, and

we'll be making our decision based on that

first-hand knowledge, not on any preconceived

ideas. Just to lay that concern to rest.

HON. CARNEY: Thank you.

HON. FULLER: I have just a few questions.

HON. GREEN: since you talked pretty fast, do

you have a copy of your notes, or could you get us

a copy of your notes to make sure we got down what

you were stating?

HON. CARNEY, Yes, sir. This is the only copy

I have with me. I scribbled allover this one. I

can reprint this, and send it to you or fax it to

you.

HON. GREEN: We'll have someone give you an

address.

HON. STACK: As well, could you send us a copy

of that memo that says that the Judge does not have

the power to appoint and your response?
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HON. CARNEY: I have that with me. He wanted

to change that budgetary restraint, I guess, within

the County. He was going to make the decision the

Public Defender would make the decision, not the

Court. The two County Court Judges responded, the

City Court Judge, Oneonta City Court responded.

Even after getting responses from the two county

court Judges, he still proceeded to then send a

memo out to the Town and Village Justices.

HON. FARRELL: Judge, that problem may exist.

In Erie County the Assigned Counsel Program is set

up the same way.

HON. CARNEY: My point in bringing it up, we

always seem to take the heat and blame for a lot of

things that go wrong. We're only one part of it.

We're dealing with Attorneys, the District

Attorney's office, the public Defender's office.

And many of the times when things occur, it falls

back on the Judge. But it's really not our fault.

we don't have any control over what the Attorneys

do or don't do.

HON. GREEN: Thank you very much.

HON. FULLER: One more question.

HON. GREEN: Yes.
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HON. FULLBR: You had mentioned about the

Public Defender. You're going to be sharing it

with us. In a word, I guess you told him that

wasn't the way it was going to be. Maybe you could

tell us what you said to the Public Defender.

BON. CARNEY, It's five pages.

HON. FULLER: In a word.

HON. CARNEY, In a word, that's not the way I'm

going to do it. I will continue. I'll make that

decision. I do send Defendants in with a copy of

the paperwork to him. If he wants to contest it,

and I also rely on County Law Section 722-d, where

if it comes to anyone's attention afterwards,

Assigned Counsel, Public Defender, whoever it is,

that perhaps the Defendant, in providing the Court

with the information regarding their financial

status, perhaps they were incorrect. If that comes

to their attention, they should advise the Court.

I can terminate the assignment in accordance with

Section 722-d of the County Law, and direct

payment. And that's right in the County Law, and I

have used that as well.

HON. FULLER: The other one was, where you said

the Assistant District Attorney, when the Defendant
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requested a Felony Hearing, said, "We don't do that

around here." I take it that the Defense Counsel

in that case, the person, I take it, had a Lawyer,

demanded it, and the Judge gave it to him despite

the statement of the District Attorney; is that

right?

HON. CARNEY: That: one incident, obviously it

was said to me, was back about 11 years ago when I

first started doing this. I have a newspaper

article, a copy of it, which is about two months

old, where the District Attorney himself basically

reiterates that and says, "The Defendant was not in

jail, so he's not: entitled to one. He's not

required to get one. 11 Something that I contested.

Since I started doing this, I've been doing, this

my 12th year in Otego County, they have a position

that persons not in jail, they don't get a

Preliminary Hearing. I interpret it differently.

I'm not saying anybody's wrong.

HON. FULLER, I'd be curious, what happens to

the case then? Doesn't the Magistrate then order

the District Attorney to stand for the Hearing

anyway? The Judge can still give him a Hearing.

HON. CARNEY: What I have taken to -- I think
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it may have been somebody that was here this

morning. I think it was Cayuga Village Justice

Court. There was a decision back some years ago,

it's right in the C,P,L., just I had never

addressed that subsection of it. I direct

everybody to be there. I will call the Hearing.

And if only the Defendant and his Attorney are

present, I usually declare a recess, waiting for

the Assistant District Attorney or D.A., whoever is

going to be coming, perhaps stuck in traffic,

usually wait about ten or l5 minutes. I will then

recall the case, ask if there's any motions or

anything from the Defense Attorney, since they're

the only ones there. I declare that the People are

unrepresented. I close the Hearing, and then make

a determination at the end of the Hearing based on

the evidence presented as to whether or not there

is probable cause that the Defendant committed a

crime. Since there's nothing presented, generally

the Felony Complaint would be dismissed.

HON. FULLER, Thank you.

HON. GREEN, Thank you very much, Mr. Carney.

We appreciate it. I understand that Judge Richard

Roberg did appear. He's a Town Justice in
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Coxsackie.

HON. ROBERG: It's a pleasure for rne to be

here. And, urn, by this time you must be a little

tired, and by this time or about , month from now

you've heard every single thing at least four or

five times over again. However, I appreciate the

opportunity to talk as an individual Justice, and

also on behalf of the New York State Magistrates

Association.

You have been charged by Chief Judge Judith

Kaye with assessing the effectiveness of the

State's current Court structure, proposing reforms

that will enable the Court to better meet the

needs and expectations of New Yorkers in the coming

years.

Relative to this charge and specifically to

the Town and Village Justice Court System, I wish

to address four points. It's efficiency and

organization. Adequacy of protections of

individual's rights and judicial independence.

Sufficiency of training of Court Justices and other

officials. Sufficiency of the management of these

resources.

Before proceeding with my testimony, let me
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give you a short resume of the person you're

looking at. My educational background is, a

Bachelor's of Science in 1956 from the State

University of New Paltz. From there, I went to

Colgate University, majored in Mathematics,

received a Degree, major in Economics, in 1972 from

the State university at Albany, and I concluded

formal training as such with a Certificate of

Advanced Studies in 1975 with a major in Business

Administration.

My profession has been 36 years of teaching

Mathematics. I started in a Junior High School

program and ended in a High School program and as

Department Chairperson. I retired in 1993. I

served 26 years as Town Justice in the Town of

Coxsackie, which, by the way, is about 20 miles

south of Albany. I have served as Treasurer, Vice

President and President of our county Magistrates

Association, and I've duplicated this path on a

State level with the New York State Magistrates

Association. I'm presently the First Vice

President of this organization.

Personal things. I served in the military a

couple years during 1957 to '59, and served my
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service in the community, not only being Town

Justice, but specifically the Meals on Wheels

programs.

Getting to some points relative to why you're

here and the difficulties of the Town and Village

Justice Court System, it is the longest continuous

Court System in the State of New York. We date

back to colonial times, and we're the Court closest

to the people, and have always focused on assisting

the quality of life of the residents of the New

York State.

The Magistrates Association, representing

approximately 1800 active Town, Village and Town

Justices is in total agreement with the need to

update and modernize at the Town and Village Court

level. The New York State Magistrates Association

actively supports the need for increased levels of

education that has been recommended by the Office

of Court Administration, as well as increased and

financial support for the operation of our

individual Courts within the respective

municipalities.

The New York State Magistrates Association

enthusiastically supports increased periodic
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reviews of our operations by either the Court,

Office of Court Administration, or by the New York

State Comptroller's Office. We heartily endorse

and support the provision of additional

technological and computer services to improve our

operational capacity, and we endorse the continued

existence and properly funded operation of the

Judicvial Conduct Commission.

It is integral to the efficient and proper

operation of our Town and Village Courts that the

Judges who preside in our Courts be residents of

the respective Villages and Towns they represent.

Therefore, the New York State Magistrates

Association does not agree with the provision

contained within the Action Plan that would permit

the election of Village Judges and Town Judges who

are not residents of their actual Villages and

Towns. This is consistent with our continued

position that we consider ourselves the Court

closest to the people.

That terminology is used of course, because if

you are an individual and if you were speeding on

your way to this particular worthy panel, you would

be stopped by a State Trooper most likely, and
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issued a ticket to appear in some hamlet, Town or

Village within this community or this area. Now,

how you receive justice, many times it's an

individual, it's not only through watching Law and

Order on television, but it is through your

personal experience when you go before a Town and

Village Justice. Therefore, we are the Court

closest to the people. We see the people who,

shall we say, are, quote/unquote, the ordinary

citizen.

The majority of all the citizens of New York

State are currently served by Attorney Judges even

in Village and Town Courts. In the Town and

Village Courts, the ten most popular Counties

outside of New York City, 80 percent of those

Village and Town Judges are Attorneys. Those

Counties are Albany, and Dutchess, Erie, Monroe,

Nassau, Onondaga, Orange, Rockland, Suffolk and

Westchester. While the presence of Attorney Judges

in the less populous counties is at the level of 2

percent, the number of proceedings in those

Counties are considerably fewer, and appearances

are far less. Calendars are less crowded, though I

wonder about that, because mine seems to be
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changing, and the Judges in those Courts regularly

and frequently rely on the services of the Resource

Center from the Office of Court Administration, as

well as having sufficient time and opportunity to

research the requisite legal authority and handle

their dockets in appropriate fashion.

Any proposal to mandate Attorney Judges must

recognize that many Attorneys do not seek to become

Town and Village Judges because of the overwhelming

number of potential and actual conflicts of

interest, and the overwhelming number of

prohibitions that would occur if they assume the

responsibilities of the Judge in their particular

Town and Village. Lawyer Judges cannot appear

before another Village or Town Judge who is a

Lawyer in their particular County. This imposes a

significant challenge to any Attorney Judge active

in the practice of law. The prohibition against

receiving Court appointments under Part 36 of the

Rules of the Chief Judge should also be kept in

mind, because once an Attorney becomes a Town or

Village Judge, the Judge or the Judge's relatives

are unable to obtain a fudiciary fee bearing

appointments in all of the Courts.
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Recruitment of Lawyer Judges at the Town and

Village level is further hampered by the lack of

uniformity and low levels of remunerations paid by

the local municipalities.

It has been recognized by Judge Kaye and Judge

Lippman in their expansive Action Plan for the

Justice Courts that while there are various sizes

and shapes of judicial venues at the Town and

Village level all throughout the State of New York,

there is one common thread that describes the Town

and Village Courts. It is a high degree of

diligence, professionalism, sincerity, integrity

and deep concern for the equitable administration

of justice. This is on Page 43 of the Action Plan

for the Justice courts.

The Town and Village Courts have been among

the innovators in the concept of therapeutic

justice, implementing Drug Courts, Domestic

Violence Courts, in one instance a Gambling

Treatment Court, where none existed at the Superior

Court level anywhere in the State of New York.

Judges Kaye and Lippman in the Action Plan

outline a giant step in terms of improving the

working conditions within our Courts.
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HON. GREEN; Judge Roberg, I'm going to

interrupt you, because you have given us an

outline, and you have covered just about, just

about all those points in here. We have that. But

we would like to ask you some questions.

HON. ROBERG: Okay.

HON. GREEN: Rest assured that this will be

entered into the record. The first question that I

have for you is, you've heard the complaints about

the Town and Village Courts.

HON. ROBERG, Yes, sir, from various sources.

HON. GREEN, Okay. What do you say that a

Commission like this could recommend to alleviate

those complaints?

HON. ROBERG: Well, I would think that you'd

have to say we would like to endorse the provisions

of the Action Plan. If you cannot, in other words,

you shouldn't jump a step, sir. If you're going to

give, say the Town and Village Justices, and no

system is perfect, and you want to say hey, let's

see what we can do to make it better? What can we

do to make it better? You know what? The person

that did this did a fantastic job. In all honesty,

they truly did. I'd like to meet the individual
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that did that, or individuals. If you can

implement that and better performance does not come

about after implementing that, then we have a

serious problem. But I don't think we have a

serious problem at this time.

One of the things you'll notice, sir, if I

may, in regards to the complaints issued, for

example, will it be better, will it truly be better

if we have Attorneys versus non-Attorneys, that's a

very important factor. And I know most of you are

Attorneys. With all due respect, the answer, in my

opinion, is no. In that particular Report you're

going to see statistics. They're not manipulated.

They're directly from the Judicial Conduct

Commission Report.

HON. GREEN, That's mostly ahout money, though,

as to who stole money or who misused the money and

didn't make the proper figures, but that's only a

small part of it.

HON. ROBERG: About one-sixth, right. The

other part, though, within that type of framework

is that we have had, urn, people who have not

treated the other person on the other side with due

respect and applying the due process of law. But
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the thing that we have to remember is, that that

has happened not only to the Attorney Judges __

rather, non-Attorney Judges, but the Attorney

Judges. And if you would please look at that very

carefully at your leisure, at your time, if you

can, in the framework of what you have, you're

highly involved, take a look at that, not only the

one-sixth, the money matters, it's the others,

because the whole Judicial Conduct Commission is

dealing with everything, all kinds of complaints,

allowing for you or this nice person the due

respect that they deserve, and giving them the due

process to which they're entitled.

HON. GREEN: Any other questions?

HON. BRYSON: Your Honor, this morning one of

the advocates who was appearing before us suggested

that in order to improve the entire administration

of justice, that one of the options would be to

reduce the authority and responsibility of the Town

and Village Justices so that they were not put in

the position of having to do jury trials. Do you

have an opinion on that? I don't know whether it's

your opinion or the Magistrates Association's

opinion.
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HON. ROBERG: I was in Albany, I met some of

the Commission before, and I've heard that before.

I disagree with that. I'll tell you why. I think

we're moving towards a judicial institute. We're

moving towards getting people to be truly trained

as individuals, as a Judge. I don't think -- I've

been a Judge 26 years. I've had 12 trials, jury

trials. Two of them assaults, 120.00, A

misdemeanors. The others have been on D.W.I. and

Criminal Mischief. I've had Sandoval Hearings.

I've had a Wade Hearing. Pringle, of course, is

almost universal. But I think if you study and you

do the job, really, honestly, I'm not saying this

as a, you know -- I'm trying to say if you work

hard, you can do the job. Taking that away, I

don't think, is in the best interest of the

individual. On the other side, to tell you the

truth, it just makes it more cumbersome. Now he

has to travel, I don't know where, to get to, and

so on. I don't think taking away that is going to

help, in all honesty.

HON. GREEN: Thank you very much, Judge. We

certainly appreciate your testimony. It's of great

help to us. I believe we're at the last speaker,
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and that is the Town Justice of Newfield, Justice

Debbie J. Payne.

HON. PAYNE: Good afternoon. As I've been

introduced. I am Town Justice Debbie J. Payne.

I'm pleased to have this opportunity to speak with

you regarding the Town and Village Justice Courts.

I'm also mindful of the hour, and the fact that the

Commission has patiently listened to many others.

r will attempt to provide as much information as

possible in the shortest amount of time.

HON. STACK; That doesn't mean you have to

speak a mile a minute, because we have a Reporter

who needs to take it down!

HON. PAYNE: Thank you for reminding me. A

little bit of background. I hold Degrees in

Paralegal, Legal History, and a Master's in Adult

Education. I have been a practicing Adult Educator

for over ten years. I've completed the Town and

Village Justice Basic Program. And my comments

today reflect that experience in the hope that the

Dunne Commission's recommendations will generate

positive discussion, and ultimately dedicated

resources for the further development of the Town

and Village Justice training curriculum.
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The set of assumptions that I will use to

advance the discussion on training are, One, all

learners at judicial trainings are there

voluntarily with expectations they will learn

information to perform their judicial functions at

a competent level.

Two, all non-Attorney learners are capable of

assimilating legal information to perform as Town

and Village Justices.

Three, Attorneys in the Judicial System are

willing to collaborate with non-Attorneys to

support excellence in the development of a training

curriculum.

The importance of training cannot be

overshadowed by the many other competing interests

at these Hearings. New and existing Justices must

be provided access to training using best practices

from proven adult education programs so that they

will succeed in office. The lack of excellent

non-Attorney Justice training has placed

many intelligent, well-intentioned community

service oriented people in a position of ignorance

at best, and legal difficulties at worst.

Attorneys' legal education has traditionally
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been performed in the auditory method, lecture

method. If you are an Attorney, as I'm sure many

of you are, you have succeeded in a profession

which uses a mode of instruction that eliminates

other learners with different primary learning

styles.

My experience from the Town and Village

Justices Basic Certification Program illustrated

this practice. Approximately five-sixths of the

program was delivered with the lecture method.

This is natural considering Attorneys develop the

curriculum and were the primary instructors. They

do what they know how to do and they are

comfortable with. These are fine professionals

with the utmost regard for the Judicial System and

highest hope for the learners in the program.

However, three notable exceptions. The

Instructors rely on the method that has been

modeled for them as learners. Unfortunately, over

half of the class was put in the position of not

learning the material at their peak ability because

they do not sufficiently process new information

auditorily. Compounding that, 6.5 hours of daily

instruction often included up to two hours without
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a break, change in modality, check for knowledge,

or reflective discussion. This left many learners

frustrated, tuned out, and questioning their own

intelligence, according to my follow-up

conversations with others in the program.

However, there is hope on the horizon. My

discussions with Justice Paul Tunney of the

Judicial Institute indicated a fervent desire at

that organization to have all learners assimilate

new information at peak ability. He has outlined

other methods of instruction to be employed,

including role playing, scripted demonstrations,

mentor programs, and different methods of delivery,

from Wexler and DVDs, to user group learning.

These are promising developments and are

encouraging signs that a profession which has used

the same methods of instruction for all of its

existence is concerned with addressing the needs of

diverse learning populations rather than close

ranks and exclude the rich life experience of

non-Attorneys.

Here in Ithaca we are fortunate to have the

renounced Adult Educator Doctor Rosemary

Caffarella, President of the Department at Cornell
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University. Not far away, the esteemed Doctor

James Carter, Chair of the Adult Education Program

at Elmira College. These are two fine resources

for the best practices in adult education. When I

contacted each of them, they expressed a committed

interest in providing assistance for curriculum

development that would benefit adult learners in

the Judicial Educational Program.

I urge The Dunne Commission to make

recommendations for high quality Justice training

using adult education, best practices and demand

the resources to make that happen. This action

will improve the quality of Justices available in

all Justice Courts throughout New York. This

recommendation, with the necessary implementation

for Justices and Court Clerks, can eliminate the

need for other radical reforms. I thank you for

your time and attention this afternoon.

HON. GREEN: Are there any questions?

HON FARRELL: Judge, I have a quick question.

Based on the presentation you've just made

concerning the learning methodology employed in

your training very recently, if I were to ask you

candidly, how well do you feel prepared to handle a
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jury trial as you stand here today?

HON. PAYNE: Not at all.

HON. FARRELL: That's a point that has been

raised by many. What do you see as a solution to

that, when you candidly admit you've gone through

basic training and have been in office a few months

now?

HON. PAYNE: I've been in office since May

10th.

HON. FARRELL, May 10th. Okay. If you had a

jury trial tomorrow, what level of panic would

ensue?

EON. PAYNE, Well, I am fortunate to have a

network of very experienceed Justices that I can

call upon, as well as the Resource Center. And I

think that it would, while it might be somewhat

slow and cumbersome, it would happen; and any

mistakes that would be made might provide a

learning experience not only for myself, but the

Attorneys involved.

HON. FARRELL, Let me -­

HON. PAYNE: Go ahead.

HON. FARRELL: Since you're a professional in

that area, if we were to ask you what method of
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training would best be employed to take

non-Attorney Judges and from the onset train them

to be able to do something that Lawyers have been

trained for years, how would you best treat or

train someone to do a jury trial experience?

HON. PAYNE; It's important to have role play

in terms of an actual scripted situation, and then

a free role play so that folks can understand how a

jury trial might develop and how it works. A

friend of mine who's a Town Justice who had a jury

trial her tenth day on the bench said that she was

in complete panic. However, she was able to kind

of get other resources to role play through various

types of situations for her, and she depended on

those. Does that help in any way answer your

question?

HON. FARRELL: I think I want to get that out,

because I want the Commission members to be able to

reflect on it as to any follow-up questions they

have. We talked about mentoring, observing, role

playing, and so forth.

HON. PAYNE: Absolutely.

HON. FARRELL, I appreciate your candor in

admitting exactly where you stand today.
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HON. STACK, Judge, when doee your Court meet,

how often?

HON. PAYNE: On Thursdays at 3 I'm there

whether there's no cases or whatever.

HON. STACK, And what Court proceedings have

you conducted? Have you done felonies and

arraignments? Are you the only Judge, or no?

HON. PAYNE: There is another Judge, who's here

today, Judge Allen. Urn, in terms of other

proceedings, I've conducted one arraignment and

four evictions, a small claims case, and I have

several traffic tickets in process.

HON. STACK, You feel comfortable with those

proceedings because of the basic training?

HON. PAYNE, Yes, but mostly because of the

resources I can calIon.

EON. STACK: Okay.

HON. GREEN: Any other questions?

HON. FULLER: Have you spoken with other Judges

in the area? You have some fear about going ahead

with jury trials. Is your case unusual as far as

you know?

HON. PAYNE, I don't have a fear about it. I'm

curious about it. And I think that humans operate
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out of one of those two emotions. I'm extremely

curious about it, what's it going to be like. I

think other Judges absolutely have given the same

kind of reaction when they've been first faced with

such a decision.

HON. BRYSON: In your experience as a new

Judge, I think that's just as important as the

Judge who's been on the bench 36 years, very

important, new things that you need to learn, but

the colleagues that you have in your cross-section,

are they going to Court and observing other Judges

conducting these things on their own, or are there

really, are a lot of them relying only on the

c.C.A. training?

HON. PAYNE: They're going to other Judges when

it's physically possible to be able to do that. I

observed many Judges. I've been in and out of

contact with the Court system for many years, so I

have a comfort level with being able to be there

and observe. But as you know, observing and

actually doing it are two totally different

things.

HON. BRYSON, One of the suggestions we had

this morning was, every Judge who is going to be
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sitting on the bench should be required to attend a

criminal and civil trial, and that every Judge, you

know, who'S going to be sitting should be required

to participate in a mock trial situation so that

they have an opportunity to, you know, play the

different roles in the trial. Are those things

I mean again it's the distinction between this is

an opportunity versus this is mandatory always

creates some tension. What's your feeling on

that?

HON. PAYNE, I think making that part of the

required program is critical to the success of new

Justices. I don't see any other way of dealing

with it. As I said, do I feel prepared right this

minute to walk out there? No. But I know I have

the resources and I have the intelligence and the

ability to be able to do that. I know that that's

how everyone else has done it.

HON. GREEN: Judge, thank you very much for

coming in, and you've been a great help to us.

Also, thank your colleague, the Judge, for coming

in, giving you some moral support here.

HON. PAYNE: Thank you.

HON. GREEN: As I said, that was our last
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speaker. We want to thank all of you for coming

out, participating. Did anyone raise their hand?

Do you want to be heard?

MS. SMITH: I wanted you to ask me some

questions.

HON. GREEN: Come up for a second. we only

have a few minutes: Corne up.

MS. SMITH: I'm just a regular old person; not

a Lawyer, not a Judge, not anything, I'm just

somaone's Mom.

HON. GREEN; Can you state your name for the

record so we have that?

MS. SMITH: Rosalyn Smith.

HON. GREEN: Okay. Miss Smith, have you ever

had any experience with the Town and Village

Courts?

MS. SMITH: I have.

HON. GREEN: Do you want to tell us about it?

MS. SMITH: I have six children, and three

boys, three girls, and my boys are going to wear

these courts Qut. They're going to wear it out.

So mostly so far I've had, the dealings that I've

had have been -- and I am a parent that teaches

accountability to my child. All six of our
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children are adopted. We teach accountability from

the day you walk in that door, you come in. And

we've had -- and I don't do jail. I told my

youngsters if you find yourself there, you are

going to be there by yourself. So they have that.

They havs been.

My older son, who grew up to be a fine young

man, he'e 25. I have 16-year-old, an la-yEar-old

now, and I've had my older son sneaking home,

coming home trying to get a hundred dollars to bail

himself out, because I wasn't going to help, get

his sister to do it. Now I have a 16-year-old

that's charged with a violent felony.

And I've had all this in these Courts, and I

have to say the court that I've had the most, that

I felt the most comfortable with was a small Court

out in Danby with Judge Herson. This is a father.

This is a man that knows that these kids are

tomorrow's leaders. And when he has to dispense

justice, at least in our case, in our family's

case, he looks at the youngster, because we don't

know if that youngster is going to be the one

taking care of us later on if we end up in a senior

citizen home. He's probably considering that. And
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also, he has children and he knows, he has sons,

and he knows that during certain ages there's a

time, 15, 14 to 24, they're going to make some

major mistakes. We hope they don't, but they do,

and that's what's happening.

So when they find themselves in front of the

Justices, I like a man who will consider that these

are, they are going to change their mind, some day

we hope they're going to be the best that they can

be and they will be.

HON. GREEN: You've had some favorable

experiences with some of the Judges?

MS. SMITH: All the Justices that I've had to

deal with, they've all been favorable, except this

last one, because I'm going through it right now,

and it tends to have a little more

HON. GREEN: What did the last one do?

MS. SMITH: My 16-year-old is charged with a

violent felony. I expected him to be in jail so I

could take a vacation, and they let him out. So, I

don't know what happened. We had a Preliminary

Hearing. I get a phone call saying well, he's

coming home, you're due in Court. He was only in

jail like seven days, and this is like the fourth
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day he was there. They said, "He's going to get a

Court appearance today." I said, "Court

appearance? You had a preliminary. You said he

was going to be in there 45 days. This is only

four days." After that, I expected him to be still

there. He's home right now. And I'm gritting my

teeth, because he's got this Order of Protection

that includes all of Ithaca, and he will not stay

home. So there you are.

HON. GREEN: Okay. We thank you.

MS. SMITH: If you have any questions? You

asked Mr. Hoyt did he have any experience. He

said, "I've got some."

HON. GREEN: You've told us. You've been

helpful.

MS. SMITH: Please keep them.

HON. GREEN: We'll take it into consideration.

MS. SMITH: Please keep these Justices in

place. They're for us, the people.

HON. GREEN: Thank you very much. I would like

to thank Judge O'Shea for her hospitality, and

we've been treated well by all the Deputies and

everyone else here. And I think that our Hearings

are complete, and we'Te going to stand in
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